slopes while controlling the materials,, and the operator is
obviously subjected to constant jostling, particularly if his
seat belt is not fastened.  In this -case, the evidence estab-
lishes that at the time of the accident. Mr. Jackson was oper-
ating his machine alone and was not under observation.  As a
matter of fact, after the accident, he had to crawl out of
his machine and wait for someone to arrive on the scene.
Under these circumstances, and given Mr. Jackson's physical
disability and prior injuries, I conclude that temporary rein-
statement to his prior job will expose him to a real poten-
tial for further injury.

The fact that Mr. Jackson may be willing to assume the
risk of further aggravating his loss of hearing, or to risk
further injury to his back and neck, is no reason to discount
his injuries and disabilities.  Aside from Mr. Jackson's phys-
ical well being, the respondent has a right to protect itself
against further liability in the event that Mr, Jackson is
reinjured.  Simply because Mr. Jackson may be willing to-
place himself in further jeopardy, or is willing to work
under conditions which he knows are unsafe, is no justifica-
tion for granting temporary reinstatement.

Mr. Jackson has candidly admitted that he has in the
past exposed himself to unsafe work conditions, but continued
to work because of his opinion that he would lose his job if
he did otherwise.  Respondent presented testimony that
Mr. Jackson has been cautioned in the past about the use of
seat belts and wearing his hard hat on the job.  Under these
circumstances, I believe one may reasonably assume that in
the event Mr. Jackson were to be temporarily reinstated, he
will again take further risks which may lead to .disastrous
results.  Even if Mr. Jackson did not take such risks, given
his disability and injuries as reflected in the medical docu-
mentation adduced during the hearing, the potential for
further injury while operating a bulldozer is real and pres-
ent and cannot be discounted.

Although I recognize that Mr. Jackson is not presently
gainfully employed, in the event he prevails on the merits of
his discrimination complaint, he will be entitled to be made
whole and to receive back-pay.  However, I cannot in good
conscience disregard the consequences which may result from
his temporary reinstatement at this time, nor can I disregard
the attendant potential liability to the respondent for rein-
stating an employee with known physical conditions or^impair-
ments which resulted from injuries suffered in the course of
his prior employment.

396sel maintained that
